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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases
where one of the issues involved relates to place of supply as per Section 109{5} of CGST Act, 2017.

(i)

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A}{i) above in terms of Section 109(7) of CGST Act, 2017 :

{H)

(it} Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B} | Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified Oy the Registrar, Appeliate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 oniine.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -

(i ()  Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and
(i) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section 107(6} of CGST Act, 2017, arising from the said order,
in relation to which the appeal has been filed.

(in) The Central Goods & Service Tax [ Ninth Removal of Difficulties) Order, 2019 dated 03.12,2019 has
provided that the appeal to tribunal can be made within three months from the date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribunal enters office, whichever is later.
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For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority,.the’|.” "™~
appellant may refer to the wehsite www.cbic.gov.in. R




GAPPL/ADC/SGTP/556/2020 4
ORDER IN APPEAL

M/s.Gopi Synthetics Pvt.Lid., Survey No.302, Narol-Vatva Road, Ahmedabad 382 405

{hereinafier referred to as “the appellant’) has liled the present appeal on dated !3-11-2020

against

Order Number ZN24082002256%6 dated 17-8-2020 (hercinalter referred to as ‘the

impugndd order) passed by the Assistant Commiissioner. CGST, Divisin IV, Narol, Ahmedabad

(hereinafter referred to as “the adjudicating authority).

e

The briel fact of the case s that the appellant is registered under GSTIB

VAAAALGTOR3GTZ). The appellant has Jiked refund claim for Rs.44,05.380/- on JTC

accum

Hated o account of inverted tax swucture under Section 54 (3 of CGST aAct, 2017, The

appellat was issued show causc notice proposing rejection of the claim on the ground that there

is mismatch in ITC and hence refund to the tune of Rs.26,03,432/- was not admissible. The

adjudicy

ground

they ha

"wd

i,

vi.

<

ting authority vide impugned order rejected claim amounting o Rs.20.03.432/- on the
hat the claimant has filed NIE refund in the month of August and September 2019 and

¢ uploaded the purchase invoice of the same period in this elaim.
Ycing aggrieved the appellant filed the present claim on the following grounds :
Ihat they had availed credit of input lax as prescribed in GST Law and there 1s no

iolation of this count and credit availed is legal and just and within the framework of

[1S1 Law ;

That provisions has been for refund of accumulated credit in such cases where

hrocurement of inputs are at higher rate and outpul supply is attracling a lower rate of tax
vhich may lead 1TC to gel accumulated

I'hat the part denial of refund was based upon the allegation that some of ITC invoices
were of previous month or in other words they were claimed to be in the category of “mis
match of ITC™ . )

Phat the refund claim was related (o (e month of October 2019 and November 2019 and
Huring the period certain FTC was taken on the invoices ol August 2019 and September
DY . |

Phat there is no bar or restriction that on Invoice of September 2019 no credit can be
aken in November 2019 :

That the supply (itput purchase) is a regular process and any supp]y received during the
ast week of a given month the credit shall be taken in the first week of next month after
Examination. weighment/measurement, quality check of goods. Accordingly GST Law do
10t prohibit or there was no provisions which denies availment of ITC in ensuing month,

d lence [indings and Order issued by the refund sancitioning authority is crroneous and

\'@d ’\”/
‘J\ l:)ut th 13\

Heserves 1o be set aside :

I'hat there was no mis match of I'TC with ('iS'l'I

the 11C on certain invoices on the ground that £

intention to avail the refund, The allegation 1s
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ot debarred or denied such credit. In any case [TC taken on a given input fnvoice is
considered for refund only and same cannot be accounted Tor twiee for the purpose of
relund A

viii, | Fhat 010 issued by the cefund sanctioning authority is a4 non speaking order @ that !y
had preferred a detailed and reasoned reply but the one iine order dated 17-8-2020 with
remarks that the claimant has filed NIL refund in the menth of August and Seplember
2019 and they have uploaded the purchase inveice of the same period in (his claim. The
same allegaiion was made in SON 1o which g reasoned and justified reply was tendered
before the autherity but none of the submission have been discussed in the Ordey

| That the credit of input tax invoices has been taken as preseribed in Section 16 (2) of
CGST At 2017 ¢

«|  That none ol the conditions laid down ander Seetion 16 (2) ol the Act has been violated
and therefore the credit avaiied was in order and that there has been no mismalch as
alleged in the SCN

«i| That the credit of inputs taken should be refated to the period to which relund relates. s
per this provisien ITC figures arrived at are the figures of 1TC which was availed during
the period to which the refund relates and henee this is not a case ol mismatch, more so
when the invoices on which FC taken Ffound reflocied in GS TR ZA.

Xii I view of above grounds, the appeliant requested Lo set uside the impugned order with

consequential relief,

+. Personal hearing was held on 151 2021, Shri Mahendra Kothari, Authorized
Rebresentative appeared on behalt of appellant on virtual mode. He stated that he has nothing
mdre to add to their written submission dated $3-11-2020.

5. [ have carefully gone through the fucls ol the case. grounds of appeul and documents
avaiilable on record.  In this case. the appellant has (iled refund ol ITC credit accumulated on
aedount ol inverted lax structure under Scetion 54‘ (3 of CGST Act. 20 | 7 for the period October
2019 and November 2019, However, part ol the claim amount was rejected on the ground that
th¢ appeliant has not filed any refund for the months of August 2019 and September 2019 but
ineluded 1C taken on purchase invoices issucd for the same period in their claim, [t transpire
(

issued during the period August 2019 and September 2019 during which the appellant has not

m the impugned order that the rejecied amouint perlains Lo credit taken on purchase invoiees

fikedt any refund claim but included the credit involved therein in the claim filed for the months

olf October 2019 1o November 2019, Countering the same. the appellant stressed upon their

fo

submission mainly on their ehigibility to avuil credit during the claim period and conscguynt

rdfund.

6 I tind that provisions relating to relund ol accumuiated [TC on account ol inverted tax

slructure are governed under Section 54 (3 of CUST Aet 2017 wid determination ol refund

uhder above category is governed under Scetion 89 (350 CGSY Rules. 2(% XS

Jule 89 (3) of C GST Rules. 2017 as amended ¢
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(35 In e case of refind on account of inverded duy structure, reflmd of input tux credit shall be

garantec

as per ihe following formula

~

Maxinmbn Refund Amount = {{Turnover of inverted rated supply of goods} x Net ITC -+ Adiusied

Total Thrnover] - tax payable on such inveried rated supply of goods

foeplen

(et} Net
the inp
awnd

tion- For the purposes of this sub-rule. the expressions.-

170 shall mean input tax credit availed on inputs during the refevant period other than
&1ty credit availed for which refind is claimed under sub-rules (#4) or (48) or both;

By Adipsiod Total turnover ™ and “relevant period ™ shall have the same meaning as assigned 1o

them inlsub-rule (4).

Rule 89 (4) (B) of CGST Rudes, 2017 as amended

() N T1CT shall mean input tax credit availed on inpuils during the relevant period other than

the inpyi wx credit avaifed for which refiind is claimed wnder sub-rules (4:4) or (113} ar both

(£) = Relevant period” means the period for which the claim has been filed.

7.

‘oncurrent reading of meaning assigned (o Net [TC and relevant perivd leads to the

expression that ITC means inpul tax credit avatied on inputs during the period for which claim

has bed filed other than the input tax credil availed for which refund is claimed under sub-rules

{4A) oif (413) or both. Thus, use of word ‘availed’ indicate that total credit taken on inputs during

the cla

period.

m period is o be taken under head 1TC for detetmination of refund amount for that

In other words the meaning of net ITC and relevant date allows alt eligible input credit

taken dhring the claim period irrespective of date and period of invoices lor arriving Net I'TC and

Jor det¢rmining refund amount. Therefore so long as the credit is taken validly during the claim

period

agcotn

8.

n accordance with provisions of GST Law and found admissible it should be laken into

for determining refund for the claim period.

In 1his regard. 1 refer o Board vide Circolar No. 125/4472019 - GST Dawd the 18th

Noverber. 2019 wherein it was clarified as under

61, Prdsently. ITC is reflected in the electronic credit ledger on the busis of the amount of the

10 i
hegapes

sy A

. ppr e a s . . L,
Septentper 2018, This iy inevitable in cases ywhept i

2018
that [l

ifod on self-dectaration basis in FORM GSTR-3B for a partienlar tay period. It may
that the goody purchased ugainst o purticulor fux inveice issued in o particular month,

riest 2018, may be declared in the FORM GSTR3B filed for a subsequent month, say
- -Q‘mi o,

rid the woody readht the recipient's prea [edfin .'\_'e;)!eu\r).:éﬁl (HA Nince GNT fow mandates

Ccan be avaited omly afier the goods e : .W?i.-,f e recipicnl can only avadl the
A 4

vgfw_npffwg wiises ap imoice, say in dugast,
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[FC on such goods in the FORM GSTR-38 filed for 1he m-on{h'qf\‘{epfer11/wn 2048 However, it
has|been reported that tax authorifies are oxcluding such invoices from the calentarion of refind
of ynuiilized TTC filed for the maonth ()f'n‘)'(’,').’c’.'l.’/n‘.‘:\ 208 D this vegard, i s clarificd that “Net
FICL s defined in rude 89643 of the COGST Rates means input tux credin aveiled v inputs ouf
inplt services during the relevant period. Refevant period nicans the period for which the refund
clalin hus been filed Input 1ax credit can be seiidd (o have been “avaifed " when it is entered into
the| electronic credit ledger of the registered person. Under the current dispensation, This
happens when the said waxable person Siles hisher monthly return in 1 MRM GSTR-3B. Furiher,
sechion 16047 of the CGST et stipulates thal 110 iy he claimed on or before the die date of
filig of the return for the month of September following the fingncial year fo which the invoice
perfainy or the date of filing of annual refurn, whichever is cartier. Thercfore, the input ifax
creplit of invoices issued in August, 2019, “availed " in Seprember. 2019 cannot be exefuded firom

thel|calcultion of the refund wmount for the montl of Seprember, 2049,

9. The above clarification mandate the view that 1TC availed during elaim period on e
strgngh of invoices issued during the past period cunnot be excluded for caleulation ol refund
amiun! for the claim period and should alsa be considered for determining refund amount, In the
sulfject case. there is no dispute regarding admissibility ol 11C availed during the claim petiod or
ITE availed in question are not reflected in the GS TR 2A of the appeliant and only dispute is that
thd credit taken during claim period include invoices issued during the prior period during whi-h
the appetlant hus net claimed retund. In this regard | find that as per meaning assigned to Net
ITC and relevant date and also on the basis of clarilication issued by Board vide circular
mdntioned above there is no restriction under GS1 Law for availing 11C in o month on the
strength of invoices issued during past period. Therefore. 1 do ot find any justification in
extluding ITC of Rs.26.03.432/- on the reasoning given in the impugned order and hold that 1'TC

amounting 10 Rs. Rs.26.03,432/- should also be taken into aceount for arriving Net ITC and

-

defermining consequent refund. I view ol above | lind foree in the submissions made by the

appellunt in this appeal. Accordingly 1 set aside the impugned order and allow the appeal.

sl ey gy ot @Y T et 1 FUeR Saie i A fb Wl &

140, [he appeals liled by the appeliant stands disposed ol in above terms.
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(Sankara Ralgan B.P.)
Syperintendent
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